
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL, )
)

Plaintiff )
 )

v. )      Civil Action No. 11-1972 (JEB)
)

U.S. DEPARTMENT OF HOMELAND  )
SECURITY, et al., )

) 
Defendants  )

__________________________________________)

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants, United States Department of Homeland Security, U.S. Customs and Border

Protection ("CBP"), by and through undersigned counsel, respectfully move this Court, pursuant

to Rule 56 of the Federal Rules of Civil Procedure, for an order granting summary judgment in

favor of Defendants on the grounds that no genuine issue as to any material fact exists, and

defendant is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(a).  In support of this

motion, the Court is respectfully referred to the accompanying Declaration of Ms. Shari Suzuki,

with exhibits attached thereto, a Statement of Material Facts as to Which There Is No Genuine

Issue, and the Memorandum of Points and Authorities in Support of Defendants’ 

Motion for Summary Judgment.  A proposed Order consistent with the relief sought herein is

also attached.
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Respectfully submitted,

RONALD C. MACHEN JR.
D.C. Bar # 447889
United States Attorney

RUDOLPH CONTRERAS
D.C. Bar # 434122
Chief, Civil Division

BY:        /s/   Marian L. Borum                                           
        MARIAN L. BORUM

D.C. Bar # 435409
Assistant United States Attorney
Civil Division
555 Fourth Street, N.W.
Washington, D.C. 20530
(202) 514-6531 (telephone) 
(202) 514-8780 (facsimile)
Marian.L.Borum@usdoj.gov

Of Counsel:

Howard Charles
Attorney (Enforcement)
Office of Chief Counsel
United States Customs and Border Protection
1300 Pennsylvania Avenue, NW, Suite 4.4B
Washington, D.C. 20229
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL, )
)

Plaintiff )
 )

v. )      Civil Action No. 11-1972 (JEB)
)

U.S. DEPARTMENT OF HOMELAND  )
SECURITY, et al., )

) 
Defendants  )

__________________________________________)

DEFENDANTS' STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO GENUINE ISSUE

Pursuant to Local Rule 7.1(h), Defendants hereby submit the following Statement of

Material Facts as to Which There is No Genuine Dispute.  The attached Declaration of Ms. Shari

Suzuki, Freedom of Information Act (“FOIA”) Appeals Officer, and Chief of the FOIA Appeals,

Policy and Litigation Branch (“FAPL”), Regulations and Rulings, Office of International Trade,

U.S. Customs and Border Protection (“CBP”), United States Department of Homeland Security

supports this statement.  See Attachment 1.

1.  By letter dated March 14, 2011, Plaintiff, American Immigration Council (“AIC”),

submitted a Freedom of Information Act request to CBP seeking:

Any and all records which have been prepared, received, transmitted, collected
and/or maintained by the U.S. Department of Homeland Security and/or U.S.
Customs and Border Protection (CBP), whether issued or maintained by CBP
Headquarters offices, including any divisions, subdivisions or sections therein;
CBP field operations offices, including any divisions, subdivisions or sections
therein; and/or any other CBP organizational structure; and which relate or refer in
any way to any of the following:

- Attorney's ability to be present during their clients' interactions with CBP;

- What role attorneys may play during their clients' interactions with CBP;
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- Attorney conduct during interactions with CBP on behalf of their clients;

- Attorney appearances at CBP offices or other facilities.

See Attachment 1 (Declaration of Shari Suzuki (Suzuki Decl.")) at ¶ 7; Exhibit A.

2.  In response to AIC's initial FOIA request, CBP's FOIA Division collected and

reviewed responsive records and concluded that "much of the information AIC requested was

already publicly available."  In its response dated May 12, 2011 under FOIA Division File No.

2011F08147, the FOIA Division stated that responsive information could be found in the Code

of Federal Regulations, the Personal Search Handbook, and the Inspector's Field Manual (“IFM”)

Plaintiff also was informed that "once the IFM is approved for release," it will be available via

the internet on the CBP Reading Library. Id. at ¶ 8.  See Exhibit B.

3.  By letter dated May 26, 2011 to CBP, Plaintiff appealed the FOIA Division's May 12,

2011 response.  See Exhibit C.  In its May 26, 2011 letter, AIC appealed the decision of the

FOIA Division questioning the adequacy of CBP's search for responsive records, as well as

CBP's denial of its request for fee waiver.  See id. at ¶ 9 and Exhibit D.

4.  On June 10, 2011, Ms. Suzuki acknowledged receipt of Plaintiff’s appeal letter.  See

Exhibit E.  

5.  On June 23, 2011, a CBP attorney with FAPL confirmed, in a telephone call with

Plaintiff, that the FOIA request seeking records regarding CBP policies, directives and guidance

relating to the accessibility of counsel was limited to noncitizens' interactions with CBP in

immigration encounters at ports of entry and between ports of entry, not the policies, directives

and guidance concerning the permissible roles of attorneys in the myriad trade matters within the

purview of CBP.  Id. at ¶ 11.

2

Case 1:11-cv-01972-JEB   Document 9    Filed 01/26/12   Page 4 of 20



6.  On September 29, 2011, CBP issued the final administrative appeal decision in FAPL

Branch case number H170224, granting Plaintiff's request for a fee waiver, and providing

Plaintiff with two pages of unredacted records as enclosures.  See Exhibit F.  In the letter, after

citing the guiding statutes and implementing regulation (8 U.S.C. § 1357, 8 U.S.C. § 287.3(c)

and 8 C.F.R. § 292.5) which state unequivocally that generally  "applicants for admission" into1

the United States have no right to counsel, CBP noted that:

Barring an individual being the focus of a criminal investigation,
applicants for admission do not have the right to legal representation. 
Thus, it is logical that CBP does not have extensive responsive documents
concerning the subject; comprehensive CBP guidance governing attorney
representation and conduct, where in most instances applicants for
admission have no such right, is unnecessary.  That is, where there is no
substantive right to representation in primary and secondary inspections,
the agency need not provide detailed instructions or guidance regarding the
subject – it is sufficient for CBP personnel to be informed that generally
there is no right to counsel at the border.

Notwithstanding, CBP released two pages of responsive information.  See Exhibit G.  The

records released to AIC included:

1) the Inspector's Field Manual (IFM) Chapter 2.9 "Dealing with Attorneys and Other 

Representatives"; 

2) IFM Chapter 17.1.g "Attorney Representation at Deferred Inspection"; 

3) IFM Chapter 17.9.11.2 "Notification for Detainees in Baggage Control Secondary"; 

4) a section captioned "Solicitation of Services" from The Officers' Handbook, M68; and 

Warnings Required Following Administrative Arrest" from the Search and Seizure 

 Exceptions are made for instances in which the applicant has become the focus of a criminal investigation
1

or is detained. 
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Manual, M69. Id. at ¶ 11. 

7.  Defendant filed the instant complaint on November 8, 2011.  See Docket Entry No. 1.

Respectfully submitted,

RONALD C. MACHEN JR.
D.C. Bar # 447889
United States Attorney

RUDOLPH CONTRERAS
D.C. Bar # 434122
Chief, Civil Division

BY:  /s/ Marian L. Borum                                                   
         MARIAN L. BORUM

D.C. Bar # 435409
Assistant United States Attorney
Civil Division
555 Fourth Street, N.W.
Washington, D.C. 20530
(202) 514-6531 (telephone) 
(202) 514-8780 (facsimile)
Marian.L.Borum@usdoj.gov

Of Counsel:

Howard Charles
Attorney (Enforcement)
Office of Chief Counsel
United States Customs and Border Protection
1300 Pennsylvania Avenue, NW, Suite 4.4B
Washington, D.C. 20229
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL )
)

Plaintiff )
 )

v. )      Civil Action No. 11-1972 (JEB)
)

U.S. DEPARTMENT OF HOMELAND  )
SECURITY, et al. )

) 
Defendants  )

__________________________________________)

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

I.  INTRODUCTION

This action was commenced by Plaintiff, American Immigration Council, pursuant to the

Freedom of Information Act ("FOIA"), 5 U.S.C. § 552, seeking disclosures of records regarding

"individual's access to counsel during their interactions with CBP."  Complaint ("Compl") at p. 1. 

Plaintiff's sole claim is that Defendant, United States Customs and Border Protection (“CBP”),

has failed to conduct a reasonable search for, and to produce, records responsive to its request. Id.

at 25.  However, the accompanying Declaration of Shari Suzuki, Freedom of Information Act

Appeals Officer, and Chief of the FOIA Appeals, Policy and Litigation Branch (“FAPL”),

Regulations and Rulings, Office of International Trade (“TO”), U.S. Customs and Border

Protection clearly establishes that the Defendant has fully complied with its obligation pursuant

to FOIA, including conducting a reasonable and adequate search for documents responsive to

plaintiff's request.  See Attachment A, Declaration of Shari Suzuki (“Suzuki Dec.”).  This

declaration also recounts the specific steps that CBP undertook to process AIC's request,

including how CBP conducted a detailed search for records of all the CBP offices where
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responsive records would likely be found.  See id. at ¶¶ 14-22.  The Declaration demonstrates

unequivocally that CBP's search for records was reasonable and adequate, and that CBP made a

good faith effort to locate records responsive to Plaintiff's request.  All responsive records

identified by CBP have been produced to the plaintiff without redactions.  Accordingly, based on

the declaration, and for the reasons set forth below, Defendants submit that they are entitled to

summary judgment as a matter of law.

II.  APPLICABLE LEGAL STANDARDS

A.   Motions for Summary Judgment

Where there is “no genuine dispute as to any material fact and the movant is entitled to

judgment as a matter of law,” summary judgment is required by Rule 56(a) of the Federal Rules of

Civil Procedure.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986)(interpreting Rule

56(c), the prior version of Rule 56(a)); Gaujacq v. EDF, Inc., 601 F.3d 565, 575 (D.C. Cir. 2010). 

A genuine issue of material fact is one that would change the outcome of the litigation.  Anderson,

477 U.S. at 248.  “By its very terms, this standard provides that the mere existence of some

alleged factual dispute between the parties will not defeat an otherwise properly supported motion

for summary judgment; the requirement is that there be no genuine issue of material fact.”  Id. at

247-248 (emphasis in original).  

The burden on the party moving for summary judgment “may be discharged by ‘showing’

-- that is, pointing out to the [Court] -- that there is an absence of evidence to support the

non-moving party’s case.”  Sweats Fashions, Inc. v. Pannill Knitting Co., Inc., 833 F.2d 1560,

1563 (Fed. Cir. 1987).  Once the moving party has met its burden, the non-movant may not rest on

mere allegations, but  must “make a sufficient showing on an essential element of [his] case” to

2
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establish a genuine dispute.  Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  See

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986); Burke v. Gould,

286 F.3d 513, 517-20 (D.C. Cir. 2002) (requiring a showing of specific, material facts).  “[T]he

mere existence of a scintilla of evidence in support of the plaintiff's position will be insufficient;

there must be evidence on which the jury could reasonably find for the plaintiff.”  Anderson, 477

U.S. at 252.  Thus, to avoid summary judgment, the plaintiff must present some objective

evidence that would enable the court to find he is entitled to relief.  See Celotex Corp. v. Catrett,

477 U.S. 317, 322-23 (1986).  See also Laningham v. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 

1987) (non-moving party is "required to provide evidence that would permit a reasonable jury to

find" in its favor).  In Celotex, the Supreme Court instructed that the "[s]ummary judgment

procedure is properly regarded not as a disfavored procedural shortcut, but rather as an integral

part of the Federal Rules as a whole, which are designed ‘to secure the just, speedy and

inexpensive determination of every action.'"  477 U.S. at 327 (quoting Fed. R. Civ. P. 1). 

B.  FOIA Actions and Summary Judgment 

The summary judgment standards set forth above also apply to FOIA cases, which are

typically decided on motions for summary judgment.  See Harrison v. Exec. Office for U.S.

Attorneys, 377 F. Supp. 2d 141, 145 (D.D.C. 2005)(FOIA cases are typically and appropriately

decided on motions for summary judgment.).  In a FOIA suit, an agency is entitled to summary

judgment once it demonstrates that no material facts are in dispute and that each document that

falls within the class requested either has been produced, not withheld, is unidentifiable, or is

exempt from disclosure.  Students Against Genocide v. Dep't of State, 257 F.3d 828, 833 (D.C.

Cir. 2001).

3

Case 1:11-cv-01972-JEB   Document 9    Filed 01/26/12   Page 9 of 20



An agency satisfies the summary judgment requirements in a FOIA case by providing the

Court and the plaintiff with affidavits or declarations and other evidence which show that the

documents are exempt from disclosure.  Hayden v. Nat'l Sec. Agency/Cent. Sec. Serv , 608 F.2d

1381, 1386 (D.C. Cir. 1979), cert. denied, 446 U.S. 937 (1980).  The district court is required to

accord substantial weight to declarations submitted by an agency in support of the claimed

exemptions, 5 U.S.C. § 552(a)(4)(B), and such declarations are presumed to be submitted in good

faith.  SafeCard Servs., Inc. v. Securities and Exchange Comm'n, 926 F.2d 1197, 1200 (D.C. Cir.

1991).  If the affidavits or declarations are reasonably specific, rather than merely conclusory, and

they are not called into doubt by contradictory evidence or evidence of agency bad faith, the court

must grant summary judgment based upon them.  See Gardels v. Cent. Intelligence Agency, 689

F.2d 1100, 1104-05 (D.C. Cir. 1982); Windels, Marx, Davies & Ives v. Dep't of Commerce, 576

F. Supp. 405, 409 (D.D.C. 1983).

III.  ARGUMENT

A.  The U.S. Customs and Border Protection Conducted a Search Reasonably 
Calculated to Recover Responsive Records.

In responding to a FOIA request, an agency is under a duty to conduct a reasonable search

for responsive records.  Oglesby v. Dep't of Army, 920 F.2d 57, 68 (D.C. Cir. 1990).  The

established reasonableness standard by which FOIA searches are judged "does not require

absolute exhaustion of the files; instead it requires a search reasonably calculated to uncover the

sought materials."  Miller v. Dep't of State, 779 F.2d 1378, 1384-85 (8th Cir. 1986); accord

Maynard v. Cent. Intelligence Agency, 986 F.2d 547, 559 (1st Cir. 1993)(the agency "must show

that it made a good faith effort to conduct a search for the requested records, using methods which

4
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can be reasonably expected to produce the information requested.");  Oglesby, 920 F.2d at 68;

Maynard, 986 F.2d at 559; SafeCard Servs., 926 F.2d at 2101.  An agency demonstrates that it

conducted a reasonable search by showing "that it made a good faith effort to conduct a FOIA

search for requested records by using methods that can reasonably be expected to produce the

information requested."  W. Ctr. for Journalism v. Internal Revenue Serv., 116 F. Supp.2d 1, 9

(D.D.C. 2000), aff'd 22 Fed. Appx. 14 (D.C. Cir.  2001); Oglesby, 920 F.2d at 68.  Conducting a

"reasonable" search is a process that requires "both systemic and case-specific exercises of

discretion and administrative judgment and expertise" and is "hardly an area in which the courts

should attempt to micro-manage the executive branch."  Schrecker v. Dep't of Justice, 349 F.3d

657, 662 (D.C. Cir. 2003).  Thus, "the issue in a FOIA case is not whether the agencies' searches

uncovered responsive documents, but rather whether the searches were reasonable."  Moore v.

Aspin, 916 F. Supp. 32, 35 (D.D.C. 1996); see also Meeropol v. Meese, 790 F.2d 942, 952-53

(D.C. Cir. 1986).  Hence, the fundamental question is not "'whether there might exist any other

documents possibly responsive to the request, but rather whether the search for those documents

was adequate.'"  Steinberg v. Dep't of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994) (quoting

Weisberg v. Dep't of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)).  See Burnes v. Cent.

Intelligence Agency, No. 05-242, U.S. Dist LEXIS 20114 at *2-7 (D.D.C. Sept. 14, 2005). (In

FOIA cases, "the Court's inquiry regarding the adequacy of the search focuses on the search itself,

not its results.").  Accord Nation Magazine v. Customs Serv., 71 F.3d 885, 892 n.7 (D.C. Cir.

1995); Meeropol, 790 F.2d at 952-53. 

In order to prove that its search was adequate, the agency is entitled to rely upon affidavits,

provided that they are "relatively detailed, nonconclusory, and submitted in good faith."  Pollack

5
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v. Bureau of Prisons, 879 F.2d 406, 409 (8th Cir. 1989); accord Weisberg v. Dep’t of Justice, 

705 F.2d 1344, 1351 (D.C. Cir. 1983).  Such affidavits should show "that the search method was

reasonably calculated to uncover all relevant documents," and should "explain how the search was

conducted."  Oglesby, 920 F.2d at 68; and see Maynard, 986 F.2d at 559.  Significantly, the search

need only be reasonable; it does not have to be exhaustive.  Miller v. Dep't of State, 779 F.2d

1378, 1383 (8th Cir. 1985).  Merely because an agency is unable to find a particular document a

requestor believes that it should have, does not render its search inadequate.   Wilbur v. CIA, 355

F.3d 675, 678, (D.C. Cir. 2004); Nation Magazine, Washington Bureau v. U.S. Customs,

71 F.3d 885, 892 n.7 (D.C. Cir. 1995). 

In evaluating the adequacy of a search, courts accord agency declarations "a presumption

of good faith, which cannot be rebutted by ‘purely speculative claims about the existence and

discoverability of other documents.'" SafeCard Servs., Inc., 926 F.2d at 1200.  The statute does

not require "meticulous documentation [of] the details of an epic search."  Perry v. Block, 684

F.2d 121, 127 (D.C. Cir. 1982).  Declarations that "explain in reasonable detail the scope and

method of the search conducted by the agency will suffice to demonstrate compliance with the

obligations imposed by the FOIA."  Id.  See generally Davis v. Dep't of Justice, 460 F.3d 92, 103

(D.C. Cir. 2006) ("adequacy of an agency's search is measured by a standard of reasonableness,

and is dependent upon the circumstances of the case. And we expressly cautioned that it would be

inappropriate for the court to mandate a bright-line set of steps for an agency to take in this

situation, because FOIA requires both systemic and case-specific exercises of discretion and

administrative judgment and expertise") (internal citations and quotations omitted). 

6
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Once the Court determines that the declarations are sufficient, it need not inquire further. 

See Students Against Genocide v. Dep't of State, 257 F.3d 828, 833 (D.C. Cir. 2001).  A court

"may award summary judgment [in a FOIA case] solely on the basis of information provided by

the department or agency affidavits or declarations.  Burnes v. Cent. Intelligence Agency, No.

05-242 (GK), 2005 U.S. Dist LEXIS 20114 (D.D.C. Sept. 14, 2005).  As explained in the Suzuki

Declaration, CBP conducted a reasonable, diligent, and adequate search which utilized methods

reasonably expected to locate records responsive to plaintiff's FOIA request.  

B.  Unredacted Copies of Responsive Records Were Provided to Plaintiff.

By letter dated March 14, 2011, Plaintiff submitted a FOIA request to CBP seeking:

Any and all records which have been prepared, received, transmitted, collected
and/or maintained by the U.S. Department of Homeland Security and/or U.S.
Customs and Border Protection (CBP), whether issued or maintained by CBP
Headquarters offices, including any divisions, subdivisions or sections therein;
CBP field operations offices, including any divisions, subdivisions or sections
therein; and/or any other CBP organizational structure; and which relate or refer in
any way to any of the following:

· Attorney's ability to be present during their clients' interactions with CBP;
· What role attorneys may play during their clients' interactions with CBP;
· Attorney conduct during interactions with CBP on behalf of their clients;
· Attorney appearances at CBP offices or other facilities.

Suzuki Decl. at ¶ 7  By letter dated May 12, 2011, under FOIA Division File No. 2011F08147, the

FOIA Division informed AIC that responsive information could be found in the Code of Federal

Regulations, the Personal Search Handbook, and the Inspector's Field Manual (“IFM”).   Id. ¶ 82

and Exhibit 8.  

By letter dated May 26, 2011, AIC appealed CBP's initial response to its FOIA request,

Plaintiff also was informed that "once the IFM is approved for release," it will be2

available via the internet on the CBP Reading Library.  Id.

7
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arguing that CBP had not conducted an adequate search for responsive records and that its request

for fee waiver should have been granted.  Id. at ¶ 9 and Exhibit C.  On June 23, a CBP attorney

conferred with plaintiff to clarify AIC's request for records. See id. at ¶ 11.  In response to AIC's

claim that CBP's initial search was inadequate, FAPL contacted several offices within CBP where

responsive records would most likely be found, including the Office of Border Patrol (“OBP”),

Office of Field Operations (“OFO”), and Office of Chief Counsel (“OCC”).  Id. at ¶ 14.  These

offices were determined to be the offices where responsive records would have been created and

maintained due to the offices’ duties and functions. Id.  

It was determined that OBP was likely to have responsive records “because of the nexus

between the information requested . . . and OBP’s mission and daily function to prevent, interdict

and interview persons who attempt to make illegal entry into the United States . . . .”  Suzuki Dec.

at ¶ 15.  It was determined that OFO as well as its program offices, Admissibility and Passenger

Programs (“APP”) and Enforcement Programs Division (“EPD”) were likely to have responsive

records “because of the nexus between the information requested . . . and OFO’s mission and

daily function to interdict and interview persons at ports of entry . . . .”  Id. at ¶ 17.  Finally, it was

determined that OCC was likely to have responsive records because of its familiarity with the

issues raised by [Plaintiff] and its function as legal representative to CBP in its border

enforcement efforts . . . .”  Id. at ¶ 21.  

As a result of OBP’s search, it located and “provided information from two of its manuals,

‘the Officers’ Handbook’ and “the Law of Arrest; Search and Seizure Manual . . . .”  Id. at ¶ 16. 

As a result of OFO’s search, it located and provided portions of the Inspector’s Field Manual.  Id.

at ¶ 18.  OFO’s program offices, APP and EDP, also identified portions of the Inspector’s Field

8
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Manual as responsive to Plaintiff’s FOIA request.  OCC reviewed the responsive documents that

were located, “conducted a separate search and confirmed that no other responsive records

exist[ed].”  Id. at ¶ 21.  

On September 29, 2011 CBP issued a final administrative appeal decision in response to

Plaintiff's appeal, granting Plaintiff's request for a fee waiver, and providing unredacted copies of

the responsive records identified during the searches. Id. at ¶ 12 and Exhibits F and G.  The

records released were: 

(1) the Inspector's Field Manual (IFM) Chapter 2.9, "Dealing with Attorneys and Other

Representatives"; 

(2) IFM Chapter 17.1g "Attorney Representation at Deferred Inspection"; 

(3) IFM Chapter 17.9.11.2 "Notification for Detainees in Baggage Control Secondary"; 

(4) a section captioned "Solicitation for Services" from The Officers' Handbook, M68; and 

(5) from the Law of Arrest, a section captioned "b. Warning Required Following

Administrative Arrest" from the Search and Seizure Manual, M69. Suzuki Decl. at ¶ 12.  CBP has

been unable to identify or locate any other records that would be responsive to Plaintiff’s request.  

In Plaintiff’s Complaint, it is not alleging that CBP failed to respond to its FOIA request or

that it improperly withheld responsive information, but rather that there must be some additional

information out there which CBP has failed to turn over to the requester.  Plaintiff's  justification

for questioning the adequacy of the search conducted by CBP is premised solely on the idea that

there must be additional information "out there" which CBP is impermissibly withholding. 

However, the fundamental issue in assessing the adequacy of the government's search is not

whether any responsive documents might exist, but rather, whether the government's search for

9
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responsive materials was adequate.  Perry, 684 F.2d at 128; see Steinberg, 23 F.3d at 551 ("the

question is not whether there might exist any other documents possibly responsive to the request,

but rather whether the search for those records was adequate.") 

Ms. Suzuki's Declaration establishes that CBP's search method to locate records was

reasonably calculated to uncover all information responsive to Plaintiff's request. CBP released

unredacted copies of all responsive records located.  Despite the searches and requests made to

components within CBP, CBP has been unable to locate further responsive information to

Plaintiff’s request.  This result is not at all surprising or suspicious because there is no reason to

believe that any additional information exists.   Suzuki Decl. at ¶ 22.  The fact that CBP may have3

been unsuccessful in locating particular documents AIC speculates CBP should have, does not

render CBP’s efforts to locate responsive documents inadequate. Wilbur, 355 F.3d at 678. 

Moreover, as our Circuit Court has noted, if the declaration is reasonably specific, rather than

merely conclusory, and it is not called into doubt by contradictory evidence or evidence of agency

bad faith, the court must grant summary judgment based upon them.  See Gardels, 689 F.2d at

1104-05.  Here, Plaintiff has not demonstrated, and cannot demonstrate, contradictory evidence or

bad faith on the part of the Defendant.  Therefore, Defendant’s request for summary judgment

should be granted.    

Even if additional information might exist, the Defendants’ search was reasonably3

calculated to uncover all relevant documents, and its search was adequate.  See Weisberg, 745
F.2d at 1485 ("'whether there might exist any other documents possibly responsive to the request,
but rather whether the search for those documents was adequate.'" )

10
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IV.  CONCLUSION

As demonstrated in the Suzuki Declaration, CBP's search for documents responsive to

AIC's FOIA request was both adequate and reasonable.  In addition, CBP has provided an

unredacted copy of all the responsive records that it found in its search. For the foregoing reasons,

Defendant respectfully requests that its Motion for Summary Judgment be granted because there

is no genuine issue of material fact, and Defendant is entitled to judgment as a matter of law.  See

Fed. R. Civ. P. 56(a).
Respectfully submitted,

RONALD C. MACHEN JR.
D.C. Bar # 447889
United States Attorney

RUDOLPH CONTRERAS
D.C. Bar # 434122
Chief, Civil Division

BY:    /s/   Marian L. Borum                                                
    MARIAN L. BORUM

D.C. Bar # 435409
Assistant United States Attorney
Civil Division
555 Fourth Street, N.W.
Washington, D.C. 20530
(202) 514-6531 (telephone) 
(202) 514-8780 (facsimile)
Marian.L.Borum@usdoj.gov

Of Counsel:

Howard Charles
Attorney (Enforcement)
Office of Chief Counsel
United States Customs and Border Protection
1300 Pennsylvania Avenue, NW, Suite 4.4B
Washington, D.C. 20229
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on this 26  day of January, 2012, the foregoing was servedth

upon Plaintiff’s counsel, via the Court’s Electronic Filing System, as follows:

Creighton R. Magid
Dorsey & Whitney LLP
1801 K Street, N.W., Suite 750
Washington, D.C.  20006

Melissa Crow
American Immigration Council
1331 G Street, N.W., Suite 200
Washington, D.C.  20005

 /s/                                                                    
MARIAN L. BORUM
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN IMMIGRATION COUNCIL, )
)

Plaintiff )
 )

v. )      Civil Action No. 11-1972 (JEB)
)

U.S. DEPARTMENT OF HOMELAND  )
SECURITY, et al., )

) 
Defendants  )

__________________________________________)

ORDER

Upon consideration of Defendants’ Motion for Summary Judgment, Plaintiff’s Opposition,

and the entire record herein, it is this ________ day of ________________, 2012,

ORDERED that Defendants’ Motion for Summary Judgment is hereby GRANTED.

_____________________________
United States District Judge
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Copies to:

Marian L. Borum
Assistant United States Attorney
Civil Division
555 Fourth Street, N.W.
Washington, D.C. 20530

Creighton R. Magid
DORSEY & WHITNEY LLP
1801 K Street, N.W., Suite 750
Washington, D.C.  20006

Melissa Crow
American Immigration Council
1331 G Street, N.W., Suite 200
Washington, D.C.  20005
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